
Who Is an Independent Contractor?
Presenter: Sarah Jones, senior field investigator 



What we will learn

• What is the grand bargain?
• Definitions
• Key elements in defining an independent contractor
• What happens if there is a claim?
• Who are the responsible parties?



The grand bargain

Benefit to employer:
• Exclusive remedy

– Medical
– Indemnity

• Litigation reduced



The grand bargain (cont.)

Benefit to worker: 
• No-fault system

– Course and scope
• Subject employers must have 

coverage



What is coverage?

Workers’ compensation insurance policy

Self-insured – must be authorized by the 
Workers’ Compensation Division (WCD)

Worker leasing coverage



Who is an employer?

“Employer” means any person who contracts to pay a 
remuneration for the services of any worker.

ORS 656.005(13)(a)



Who is a worker?

“Worker” means any person, other than an independent 
contractor, who engages to furnish services for a 
remuneration. 

 ORS 656.005(28)(a)



Who is a subject employer?

Any employer who has 
at least one subject worker 
is a subject employer.



Who is a subject worker?

All workers are subject, except those exempted in ORS 
chapter 656

Exemptions include:
• Construction Contractors Board (CCB) and Landscape 

Contractors Board (LCB) licensed contractors (must 
have substantial ownership of their business)

• Business owners
• Industry-specific exemptions (e.g., owner-operator 

truckers, home health caregivers)



How do we define an independent contractor?

ORS 670.600 defines an independent 
contractor
 
Used by:

• WCD

• Employment Department

• Department of Revenue

• CCB & LCB 

*Not all agencies use ORS 670.600



Independent contractor test (part 1 of 4)

Three key elements

1
The person must be free from direction and control of 
the employer over the means and manner of the work 
performance. 

2 The person must be customarily engaged in an 
independently established business. 

3 The person must have the necessary license for the 
work or be responsible for obtaining it.



Independent contractor test (part 2 of 4)

1 The person must be free from direction and control of the 
employer over the means and manner of the work performance.

Case law makes a distinction between having a right to control 
how the work is done and having a right to specify desired results. 

“Means” are resources used in performing services. 

“Manner” is the method by which services are performed. 



Independent contractor test (part 3 of 4)

2 The person must be customarily engaged in an independently 
established business.
    Must meet three of five specific criteria: 

• Maintains a business location

• Bears the risk of loss related to the business

• Has two or more different customers within a  
   12-month period, or solicits other work

• Makes a significant investment in the business, 
   e.g., tools, equipment, and licenses 

• Has the authority to hire and fire help



Independent contractor test (part 4 of 4)

3 The person must have the necessary license for the work or 
be responsible for obtaining it.

• If the work requires a CCB or LCB license, having one is required to 
be an independent contractor.

• If any other license is required (doctor, lawyer, hairdresser, etc.), 
to be an independent contractor, the worker must be responsible 
for obtaining that license.

Independent Contractors



Recap: independent contractor test

1 Is the person free from direction and control?

2 Is the person customarily engaged in an 
independently established business? 

3 Does the person have the necessary license for 
the work?



Business entity versus independent contractor

ORS 670.600(5)(a) 

The creation or use of a business entity, 
such as a corporation or a limited liability 
company, by an individual for the purpose 
of providing services does not, by itself, 
establish that the individual provides 
services as an independent contractor.



What happens if I misclassify?

• Employment Department penalties

• Department of Revenue issues

• Insurer premium audits

• Workers’ compensation liability



Claims costs

The referral to an assigned claims agent 
ensures the claim is processed according to 

chapter 656

• The ACA will investigate and then either accept or 
deny claim.

• If accepted, ACA pays all benefits due for the life of 
the claim.

• If claim is denied, the worker is given appeal rights.



Claims costs (cont.)

The ACA then bills DCBS for all claims 
costs, including:

• ACA administrative fee

• Medical payments (doctor and rehab) 

• Indemnity payments (time loss, permanent 
disability, and return-to-work costs) 

• Litigation and investigation costs, whether 
claim is accepted or denied



Responsible parties

People responsible for the business:
• Sole proprietors

• Partners

• Officers and directors of a corporation

• Members of an LLC

• Directors of a nonprofit



Responsible parties (cont.)

They are jointly and severally liable 
for all penalties and claims costs.

• Not protected by corporate veil

• Claims costs may not be dischargeable 
in bankruptcy

• Civil penalties may be given 
preference in bankruptcy proceedings



Summary

If you are a subject employer, you 
must have coverage.

• It’s required by law

• It protects you and your business

• It ensures a level playing field



WCD contact

Questions about independent contractors, coverage issues,
penalties, or worker leasing?

Call the Employer Compliance Unit
503-947-7815

Thank you!
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