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COURSE AND SCOPE

Wiley v. SAIF, 337 Or App 63 (December 26, 2024). The court reversed the Board
order that found that a worker’s injury (that occurred when he was struck by a car while
jaywalking from a parking space to his work across a public road) had not arisen out of and in
the course of his employment. The Board’s order concluded that the injury was excluded from
coverage under the “going and coming” rule and did not fall within the “parking lot” or “greater
hazard” exceptions to that rule. Concerning the “parking lot” exception, the Board determined
that the exception was not applicable because the employer did not have any control over the
parking space where the worker had parked his car or the public road where he was struck.
Regarding the “greater hazard” exception, the Board found that the worker had not been
required to park across the road and, further, that crossing the road did not constitute a greater
hazard than that to which the general public was exposed.

After conducting its review, the court concluded that the Board’s determination that the
“parking lot” exception did not apply was supported by substantial evidence and was legally
correct. However, the court found that the Board’s order did not resolve the following factual
questions regarding the “greater hazard” exception that were necessary to resolve the
applicability of that exception: (1) was the worker required to park across the busy four-lane
road; and (2) was he directed to jaywalk rather than walk a mile to the nearest crosswalk, such
that he was exposed to a risk greater than the general public would be.

The court noted that in analyzing the “greater hazard” exception, the Board order had not
addressed the undisputed facts that the worker had volunteered to park across the road on the
date of the injury because there were not enough spaces in the employer’s lot and the employer
had directed that someone must park across the road. Similarly, the court observed that the
Board’s findings did not show whether it had considered evidence that the employer had
indicated, by example, that the worker could jaywalk across the busy four-lane road from the
parking space.

SAIF v. Kelkay, 336 Or App 444 (November 27, 2024). The court affirmed the Board’s
order in Mengesha Kelkay, 75 Van Natta 460 (2023), which held that the claimant’s syncope
arose out of his employment because it was unexplained.

Citing Sheldon v. US Bank, 364 Or 831 (2019), the court summarized the analytical
framework for determining whether an injury is unexplained (and thus, arises out of
employment). Specifically, the court reiterated that an injury is unexplained if: (1) the record
does not establish that there is a facially nonspeculative explanation for the injury; or (2) if the
record establishes a facially nonspeculative explanation for the injury, then the claimant
establishes that the facially nonspeculative explanation was, in fact, speculative in light of the
record as a whole.
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Turning to the case at hand, the court first noted that the Board had not determined
whether the record established a facially nonspeculative explanation for the syncope. However,
the court explained that the Board concluded that, based on the record as a whole, any facially
nonspeculative explanation for claimant’s syncope was speculative. Finding that the Board’s
conclusion was supported by substantial evidence and reason, the court affirmed the Board’s
decision.

Finally, relying on its decision in Guill v. M. Squared Transportation, Inc., 277 Or App
318, 323-24 (2016), the court disagreed with the carrier’s assertion that the unexplained injury
doctrine applies only to unexplained “falls” rather than other unexplained injuries.

Quintus L. Hall, Sr., 77 Van Natta 418 (August 21, 2025). The Board affirmed an ALJ’s
order that found that the “going and coming” rule applied and that the claimant was not injured
in the course of employment.

Claimant, a bus driver, would park his personal vehicle in a public parking lot and walk to a
public bus stop where the employer’s shuttle would provide transportation to the employer’s
garage. On the date of injury, he slipped on an icy sidewalk and fell on his back before he had
clocked in for work. The Board found that the “going and coming” rule applied because the
injury occurred before he had started his shift, and he was not required to take the shuttle by his
employer.

The Board distinguished the case from Tri-Met, Inc. v. Lamb, 193 Or App 54 (2004), in
which the claimant, also a bus driver, was injured while returning to the employer’s garage after
being relieved by another driver (an activity known as “road relief’). The Board explained that
the court did not apply the “going and coming” rule because the claimant had not yet ended her
work day and the road relief activity was part of the claimant’s job description and collective
bargaining agreement for which she received an allowance.

The Board stated that, unlike in Lamb, the claimant had not yet started his shift, was not
receiving wages for his time, and the activity was not part of his job description or a collective
bargaining agreement. Therefore, the Board found that the “going and coming” rule applied and
that the claimant did not establish that the injury occurred in the course of employment.

Member Ceja dissented. Applying Fred Meyer, Inc. v. Hayes, 325 Or 592, 596 (1997),
Member Ceja would have found that the claimant’s injury was “in the course of’ employment
and that the “going and coming” rule did not apply because the claimant’s injury was reasonably
incidental to his employment, the injury occurred within a reasonable time before his shift, the
employer’s shuttle was for employees only, it was common for bus drivers to take the shuttle,
and the claimant was in a place where the employer could reasonably expect him to be.
Alternatively, he would have found that the “employer’s conveyance” exception would overcome
the “going and coming” rule because the worker was waiting for a vehicle under the employer’s
control to take him to work.

Member Ceja also would have found that the claimant’s injury “arose out of” his
employment because the slip and fall was a neutral risk, as agreed to by the parties, and was a
risk to which the work environment exposed him.



COMPENSABILITY

Occupational Disease v. Injury

Robey v. Weir Esco, 346 Or App 208 (December 31, 2025). The Court of Appeals
affirmed the Board’s order that analyzed the claimant’s claim as an occupational disease
rather than an injury. Relying on Hewlett-Packard Co. v. Renalds, 132 Or App 288, 292
(1995), the court concluded that the carrier's Form 1502 indicating that the claim was an
injury did not prevent the Board from analyzing the claim as an occupational disease
because the Board is tasked with determining the appropriate legal standard. Additionally,
the court determined that the Board’s conclusion that the claim was properly analyzed as an
occupational disease was supported by substantial evidence.

Fred Meyer Stores v. Anderson, 344 Or App 60 (October 8, 2025). The Court of Appeals
affirmed a Board order that found that the claimant’s right knee claim was properly analyzed
as an injury, as opposed to an occupational disease, where the claimant experienced an
undiagnosed knee strain followed by increased symptoms and a knee sprain over several
weeks. Citing Vatlinson v. SAIF, 56 Van Natta 184, 188 (1982), the court reasoned that an
injury does not need to be “instantaneous,” but may occur over a short discrete period of
time. The court also determined that the Board adequately explained why it found that the
physician’s opinion supporting compensability was more persuasive than the contrary
opinions.

Preexisting Conditions/Combined Conditions

Barnes v. Cache Valley Electric, 339 Or App 371 (April 2, 2025). Reviewing the Board’s
order for substantial evidence and errors of law, the Court of Appeals affirmed the Board’s
order in Brian Barnes, 75 Van Natta 282 (2023), that upheld the carrier’s denial of the
claimant’s cervical spondylosis (a preexisting arthritic condition), upheld a “ceases” denial,
and declined to award attorney fees. The court disagreed with the claimant that, because
the cervical sprain/strain injury made his preexisting spondylosis symptomatic and that those
symptoms required treatment, the spondylosis was compensable, independent of its status
as the preexisting component of the accepted combined condition. The court explained that
the spondylosis could only be compensable if the work injury was the major contributing
cause of its pathological worsening. ORS 656.225; Schleiss v. SAIF, 354 Or 637,644 n 2
(2013). The court cited a lack of medical evidence that the workplace injury caused or was
the major contributing cause of the preexisting spondylosis.

The claimant also alleged that the medical experts incorrectly compared the work
accident, rather than the otherwise compensable cervical strain/sprain, and the preexisting
spondylosis. As such, the claimant argued that it was legally insufficient for the Board to rely
on their opinions when upholding the “ceases” denial. The court disagreed, stating that a
reasonable reading of the medical evidence established that the accepted cervical
strain/sprain ceased to be the major contributing cause of the claimant’s need for treatment.

Finally, the court agreed with the Board that an attorney fee under ORS 656.386(1) was
not due, concluding that the carrier’s acceptance of the spondylosis as the preexisting
component of the combined condition was not an outright acceptance of that condition (but
rather limited to the combined condition) and did not constitute a rescission of its denial of
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the same condition. See Multifoods Specialty Distribution v. McAtee, 164 Or App 654
(1999), affd, 333 Or 629 (2002). The court, therefore, affirmed the Board’s order.

Amelia Negrini, 77 Van Natta 256 (June 11, 2025). The Board held that: (1) the claimant’s
new or omitted medical condition claim for right wrist osteoarthritis was not de facto denied,;
(2) the claimant was not entitled to a penalty or related attorney fee; and (3) the claimant
was not entitled to interim temporary disability benefits.

Analyzing the carrier’s claim processing obligation under ORS 656.262(6)(a), the Board
found that the carrier had complied with its statutory obligation to accept or deny the claim
within 60 days when it accepted the claimed right wrist osteoarthritis as the preexisting
component of a combined condition. The Board acknowledged that the combined condition
acceptance was not an outright acceptance of the claimed condition. Nevertheless, the fact
remained that the carrier had processed the claimed condition when it accepted a combined
condition. See Juan A. Arenas-Raya, 65 Van Natta 1639 (2013). The Board noted that its
conclusion was further supported by ORS 656.267(1), which did not require the carrier to
accept each and every medical condition with particularity, as long as the acceptance
reasonably apprised the claimant and the medical providers of the nature of the
compensable conditions. In this case, the claimant’s claimed condition was accepted as the
preexisting component of a compensable combined condition and, as a result, rendered
medical services for that condition compensable until the carrier issued a combined
condition denial.

Moreover, the Board reiterated that, regardless of how a condition is claimed, it was
the Board'’s obligation to determine the appropriate legal standard. Dibrito v. SAIF, 319 Or
344, 348 (1994). Here, the carrier’s obligation to process the request as a combined
condition was supported by ORS 656.005(7)(a)(B) because the parties did not contest that
the claim was for a statutory preexisting condition and the persuasive medical evidence
established the existence of a combined condition. Finally, citing to Barnes v. Cache Valley
Elec., 339 Or App 371(2025), the Board noted that the court’s discussion regarding the
appropriate legal standards for legally cognizable preexisting conditions — whether
independently compensable under ORS 656.225 or as a combined condition — was
instructive. Under such circumstances, the Board concluded that the carrier properly
processed the claim as a combined condition and that it was not de facto denied. Therefore,
the Board declined to award a penalty and related attorney fee.

Finally, citing ORS 656.262(2), (4), and Stanley Smith Sec. v. Pace, 118 Or App 602
(1993), the Board found that, because the carrier properly processed and accepted the
claim within 14 days, the claimant was not entitled to interim temporary disability benefits.

Member Ousey dissented. He disagreed with the majority’s reliance on Arenas-Raya,
finding it distinguishable because, in this case, the claimant made a specific request that the
right wrist osteoarthritis be processed as an independently compensable condition. He
would have applied Crawford v. SAIF, 241 Or App 470 (2011), and Rose v. SAIF, 200 Or
App 654 (2005), finding that the carrier did not process the claim as requested and that their
actions were unreasonable. Thereafter, analyzing the compensability of an independent
claim for right wrist osteoarthritis claim, he would find that the claimant established
compensability of the previously asymptomatic right wrist osteoarthritis, award a penalty and
related attorney fee, and interim temporary disability benefits.


https://www.oregon.gov/wcb/Orders/2025/review/jun/2104220g.pdf

Terry D. Gibson, 76 Van Natta 569 (October 3, 2024). Applying ORS 656.005(7)(a), ORS
656.005(24)(a), and ORS 656.266(2)(a), the Board held that, although the record
established the existence of a combined condition, the carrier did not meet its burden to
prove that the otherwise compensable injury was not the major contributing cause of the
need for treatment or disability for the combined condition. Specifically, the Board found
that the claimant’s previously accepted strain/sprain combined with a statutory preexisting
arthritic condition; i.e., the claimed left knee tricompartmental osteoarthritis. Nevertheless,
citing Braden v. SAIF, 187 Or App 494 (2003); Jose H. Pimentel-Hurtado, 75 Van Natta 603,
611 (2023); Egbert E. Smoyer, 71 Van Natta 821, 824 n4 (2019), the Board concluded that
the record established that the otherwise compensable injury was the major contributing
cause of the claimant’s disability and need for treatment for the combined condition at the
outset and, therefore, that the carrier had not met its burden to prove that the otherwise
compensable injury was never the major contributing cause.

Turning to the medical services claim, the Board applied ORS 656.225, and held that
the medical services claim for a total knee replacement was not compensable where the
treatment was solely directed to the claimant’s preexisting left knee tricompartmental
osteoarthritis condition and that condition had not been pathologically worsened by the work

injury.

Member Ogawa dissented in part. She agreed with the majority opinion that the medical
services claim for a total knee replacement was not compensable because it was solely
directed to the claimant’s preexisting arthritis condition. In addition, she agreed that the
claimant had a combined condition consisting of a left knee strain and the preexisting
osteoarthritis. However, Member Ogawa disagreed with the majority decision to evaluate
the maijor contributing cause of the combined condition because the parties had not
challenged that evaluation from the Board’s prior order and the court’s opinion did not direct
the Board to undertake such an evaluation. In any event, Member Ogawa also disagreed
with the majority opinion’s conclusion that the carrier had not met its burden to prove that
the otherwise compensable injury was not the major contributing cause of the need for
treatment for the combined condition. Instead, she concluded that Braden v. SAIF, 187 Or
App 494 (2003), did not apply to the present circumstances, which involved a new or
omitted medical condition claim, rather than an initial injury claim. In doing so, she
explained that the carrier did not have a burden to prove under ORS 656.266(2)(a) that the
otherwise compensable injury never was the major contributing cause because such a
determination was not limited to the initial claim stage.

Consequential Conditions

Tharin W. Mace, 76 Van Natta 746 (December 13, 2024). The Board held that: (1) the
worker’s new or omitted medical condition claim for anejaculation/retrograde ejaculation and
post-surgical neck, right shoulder, and right arm conditions with cervical radiculopathy was
compensable under a consequential condition theory; (2) the worker's medical services
claim for physical therapy services was causally related to the work injury; (3) the worker’s
temporary disability benefits were improperly terminated because the record did not
establish that he was fired for the violation of a work rule; and (4) the carrier unreasonably
terminated the worker’s temporary disability.

Regarding compensability, the parties did not dispute that the claimed conditions were
caused by a two-level disc replacement surgery that treated the previously accepted
condition. However, the carrier argued that the surgery could not provide the basis for a
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compensable consequential condition because the surgery was excluded from coverage
under a Workers’ Compensation Division rule, OAR 436-009-0010(12)(g). Citing Angela M.
Freemont, 69 Van Natta 57 (2017), the Board reiterated that whether a medical service is
excluded from compensability under OAR 436-009-0010 does not determine whether a
consequential condition caused by that service is compensable. Accordingly, the Board
concluded that the claimed conditions were compensable.

Turning to medical services, applying ORS 656.245(1), the Board concluded that
because the physical therapy services were directed to the claimed cervical radiculopathy
condition that it had found to be compensable, the record established that the physical
therapy services were directed to a condition caused in major part by the compensable injury.

Next, the Board determined that the carrier had improperly terminated
the worker’s temporary disability benefits under ORS 656.325(5)(b). The Board reasoned
that although there was inconsistent testimony about whether the worker was terminated for
a gun incident in violation of the employer’s policy against guns in the workplace, the record
as a whole established that he was terminated before that incident.

Finally, the Board awarded a ORS 656.262(11) penalty and attorney fee for the carrier’s
unreasonable termination of the worker’s temporary disability benefits. In doing so, the
Board concluded that the information the carrier had at the time of the temporary disability
termination did not support the employer’s assertion that the worker was fired for violating a
work rule. Under such circumstances, the Board held that the carrier did not have a legitimate
doubt regarding it liability for temporary disability benefits.

CLAIM PROCESSING

Alvarez v. SAIF Corporation, 345 Or App 632 (December 17, 2025). Applying ORS
656.262(6)(a), the Court of Appeals affirmed a Board order that upheld the carrier’s “back-up
denial.” Reviewing the Board’s decision for substantial evidence and reason, the court
determined that the record supported the Board’s conclusion that the claimant had materially
misrepresented the true cause of his injuries and, therefore, that the carrier’s initial acceptance
had been procured by fraud, misrepresentation, or other illegal activity.

Gomez v. Costco Wholesale Corp., 335 Or App 809 (October 30, 2024). In a
nonprecedential memorandum opinion pursuant to ORAP 10.30, the court affirmed the Board’s
order in Alma Gomez, 73 Van Natta 617 (2021), that upheld a carrier’s denial of the claimant’s
new or omitted medical condition claim for a bilateral wrist condition. In reaching its conclusion,
the Board rejected the claimant’s contentions that the carrier’'s denial was procedurally invalid
because it had not been simultaneously mailed to her attorney and lacked language concerning
whether it was based on an independent medical examination.

The court agreed with the Board’s reasoning that nothing in the governing statutes or
administrative rules (ORS 656.262(6), ORS 656.331, ORS 656.325(5)(b), OAR 436-060-0140)
indicates that compliance with those statutes and rules is required for a denial to be
effective. Consequently, the court concluded that the Board had not erred in determining that
the remedy for the violations identified by the claimant would be the possible assessment of a
civil penalty under OAR 436-060-0015(2) and OAR 436-060-0200(2) by the Workers’
Compensation Division.
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Nava v. SAIF, 333 Or App 196 (June 12, 2024). Analyzing ORS 656.262(6)(b)(F), the
court affirmed the Board’s order in Luis F. Nava, 74 Van Natta 372 (2022), previously noted in
41 NCN 5:3, which concluded that a carrier was required to modify its Notice of Acceptance (to
include a knee meniscus tear, in addition to its previously accepted knee sprain) when it
received unrebutted medical or other information that was incompatible with its existing
acceptance notice, even if the worker had not filed an omitted condition claim under ORS
656.267(1). Referring to ORS 656.262(6)(d), (7)(a), and ORS 656.267(1), the court
acknowledged that portions of the statutory scheme supported the carrier's argument that the
legislature intended workers, not carriers, to be responsible for identifying new and omitted
medical conditions and, as such, the carrier was not obligated to address such conditions until
they were claimed by the worker. However, the court determined that its review of the 1995 and
1997 legislative history concerning the statutes in question confirmed its understanding of the
text of ORS 656.262(6)(b)(F) (which provides that a carrier shall modify its acceptance notice
“from time to time as medical or other information changes a previously issued notice of
acceptance”) and overcame the ambiguity created by the coexistence with the other statutes.

Accordingly, consistent with the construction of ORS 656.262(6)(b)(F), the court reasoned
that, when the carrier received unrebutted medical evidence clearly establishing the
compensability of the worker's meniscus tear, the carrier was required to modify its previous
acceptance of the knee sprain to include the meniscus tear as a compensable condition.

Finally, the court found that substantial evidence and reasoning supported the Board’s
decision that penalties and attorney fees under ORS 656.262(11)(a) for unreasonable claim
processing were not warranted. Noting the absence of a judicial opinion construing ORS
656.262(6)(b)(F), as well as the existence of a previous Board decision supporting the carrier’s
interpretation of its statutory obligations, the court agreed with the Board’s determination that
the carrier had a legitimate doubt concerning its responsibilities under ORS 656.262(6)(b)(F)
and, as such, its conduct was not unreasonable.

Jeremy Orozco, 77 Van Natta 372 (July 23, 2025). The Board reversed those portions of
an Administrative Law Judge’s (ALJ) order that upheld the carrier’s back-up, combined condition
“ceases,” and new or omitted medical condition claim denials for right knee conditions, and
declined to award a penalty for untimely payment of temporary disability benefits before the
combined condition “ceases” denial. The Board affirmed those portions of the ALJ’s order that
declined to award penalties and penalty-related attorney fees for allegedly unreasonable back-
up and combined condition “ceases” denials and failure to pay temporary disability benefits
following the combined condition “ceases” denial. Additionally, the Board did not find an abuse
of discretion when the ALJ admitted a post-hearing medical report without redaction.

Addressing the back-up denial, the Board applied ORS 656.262(6)(a) and Greenbriar Ag.
Mgmt. v. Lemus, 156 Or App 499, 504 (1998), rev den, 328 Or 594 (1999), finding that the
record did not establish a material misrepresentation supporting the carrier’'s denial. At the time
of acceptance, the carrier did not have a 2015 chart note that referenced claimant’s prior right
knee symptoms. The claims adjuster testified that he would have processed the claim differently
if he was in possession of the chart note. However, the chart note itself did not attribute right
knee symptoms to a right knee injury, condition, diagnosis, treatment, or surgery, but rather tight
hamstrings. Additionally, at the time of acceptance, the carrier did not pursue additional
information even though it had a right knee MRI showing degeneration and an interview
summary with the claimant indicating “Yes, not related” concerning his relevant medical
history/prior claims. Nevertheless, the Board found that the carrier did not act unreasonably in
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issuing the back-up denial because the carrier performed a reasonable investigation and the
2015 chart note raised a legitimate doubt.

MEDICAL EVIDENCE

Wilson v. St. Helens School District 29J, 335 Or App 695 (October 30, 2024). The
court held that the Board’s order in Krista L. Wilson, 73 Van Natta 872 (2021), which upheld the
carrier’s denial of the claimant’s new or omitted medical condition claim for a triangular
fibrocartilage complex (TFCC) tear, was supported by substantial evidence and reason. Noting
the Board'’s reasoning that the surgeon had not rebutted a detailed contrary opinion from an
examining physician, the court concluded that although the Board could have viewed the
evidence in more than one way, its findings and conclusions were supported by substantial
evidence and reason. Further, the court rejected the claimant’s contention that the Board was
required to credit the opinion of the claimant’s surgeon.

FIREFIGHTER AND EMERGENCY WORKER PRESUMPTIONS

Sean Magnuson, 77 Van Natta 609 (November 18, 2025). Applying ORS
656.802(7)(b), the Board held that the claimant’s occupational disease claim for post-traumatic
stress disorder (PTSD) was compensable. In reaching that conclusion, the Board found that the
claimant had established the rebuttable presumption of compensability under ORS
656.802(7)(b) because the record established by a preponderance of persuasive medical
evidence from a psychologist that the claimant more likely than not satisfied the DSM-5
diagnostic criteria for PTSD. Accordingly, the Board set aside the carrier’s denial.

Martin Stapleton, 76 Van Natta 769 (December 18, 2024). After applying the firefighter
presumption under ORS 656.802(5)(b), the Board held that the carrier had not met its burden to
prove by clear and convincing evidence that the worker’s chronic myeloid leukemia (CML) was
not caused or contributed to in material part by his employment. The Board acknowledged that
a physician opined that CML is a specific type of leukemia that requires translocation of specific
genes and chromosomes and there was no known relationship between chemical exposure to
carcinogens and the gene translocation. But the Board noted that the physician also opined
that he was not familiar with all of the agents that the worker was exposed to while firefighting
and that it was impossible to determine what caused the genes to translocate. The Board also
noted that another physician opined that, considering the state of the medical research
regarding CML and the harmful toxins and substances to which the worker was probably
exposed, she could not say with a high degree of probability that firefighting was not a fact of
consequence in the development of the CML. Accordingly, the Board concluded that given the
record as a whole, the level of uncertainty regarding the causes of CML generally and the
causes of CML in the worker’s circumstances, the carrier had not met its burden to overcome
the firefighter presumption.

A dissenting opinion disagreed with the majority’s conclusion that the carrier had failed
to meet its burden. The dissent reasoned that considering the physician’s persuasive and
unrebutted opinion regarding the distinct characteristics of CML, the medical research that did
not connect firefighting and CML, and the medical research eliminating carcinogens as a cause
of CML, the record established by clear and convincing evidence that firefighting was not a fact
or consequence in causing of contributing to the worker’s CML.
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Matthew Hagan, 76 Van Natta 397 (July 11, 2024). Applying ORS 656.802(7)(b), the
Board held that the claimant, a deputy sheriff, established the rebuttable presumption that his
occupational disease claim for post-traumatic stress disorder (PTSD) was compensable. The
Board stated that persuasive medical evidence from a psychiatrist, as supported by a
psychologist, established that the claimant more likely than not satisfied the DSM-5 criteria for
PTSD. In contrast, the Board was not persuaded by the contrary opinions of a psychiatrist and
psychologist because those opinions were not based on a sufficiently accurate history regarding
the claimant’s trauma-related avoidance. Finding that the carrier had not rebutted the ORS
656.802(7)(b) presumption, the Board concluded that the record persuasively established that
the claimant’s occupational disease claim for PTSD was compensable.

WRME ENTITLEMENT

Teitelman v. SAIF, 374 Or 271 (September 25, 2025). Analyzing ORS 656.325(1)(e) and
OAR 436-060-0147 regarding a claimant’s entitlement to a worker requested medical
examination (WRME), the Supreme Court held that a carrier’s denial may be “based on” an
independent medical examination (IME) in cases where the IME occurs after the denial. The
Workers’ Compensation Division (WCD) and the Board on review, had determined that the
carrier’s denial could not be “based on” a post-denial IME under the statute because the IME
had not taken place until after the carrier’s issuance of the denial. The Court of Appeals in
Teitelman v. SAIF, 332 Or App 72, previously noted 43 NCN 4:4, had reversed WCD'’s and the
Board’s decisions.

The Supreme Court affirmed the Court of Appeals’ decision, reversing WCD’s and the
Board’s decisions, and remanded the case to the Board. Applying statutory interpretation
principles to ORS 656.325(1)(e), the court determined that one must look at the grounds for the
denial at the time the WRME request was decided, not when the hearing request was filed or
when the compensability denial issued. The court explained that the statutory language “is
based on” utilizes the present tense and, contrary to the carrier’s position, could plausibly be
understood to mean that the denial “is based on” an IME report whenever the carrier uses an
IME report to defend its continued denial of compensability until the claim is resolved, not just
when the carrier mails notice of its decision. Reasoning that the carrier intended to rely on the
IME report to defend its continued denial at the upcoming hearing, the court concluded that the
claimant was entitled to a WRME, even though the IME was conducted after the initial denial
notice.

In reaching this conclusion, the court explained that a carrier’s “denial of compensability” is
not just the initial written notice, but continued throughout the claim process. Moreover, it noted
that the legislative history showed that ORS 656.325(1)(e) was intended to address perceived
bias in the IME process by allowing workers to get a “second opinion” when a claim is “in
litigation.” Under such circumstances, the court found that limiting a worker's right to a WRME
based solely on the timing of the insurer's IME request would be inconsistent with the policies of
providing “a fair and just administrative system” and interpreting the Workers’ Compensation
Law “in an impartial and balanced manner.”

Two justices dissented. Justice Garrett, joined by Justice DeHoog, reasoned that, in his
view, the legislature intended the word “denial” in ORS 656.325(1)(e) to mean the decision to
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deny the claim, with the corresponding notice to the claimant stating the basis for that decision,
rather than the status of that denial over time.

Cheri L. Goss, 77 Van Natta 159 (April 9, 2025). Analyzing ORS 656.325(1)(e), the
Board reversed an Administrative Law Judge’s (ALJ) order that denied a worker-requested
medical exam (WRME). The Board determined that whether the claimant’s hearing request on a
medical services denial constitutes a hearing request on “a denial of compensability as required
by ORS 656.319(1)(a)” entitling the claimant to a WRME, was a matter of statutory construction
of ORS 656.325(1)(e).

First, the Board stated that ORS 656.319(1)(a) described a timely request for hearing as
an “objection by a claimant to [a] denial of a claim for compensation under ORS 656.262” that
was filed within 60 days of the denial. It noted that ORS 656.262(9) stated that the carrier must
provide written notice of the denial if it “denies a claim for compensation.” Moreover, the Board
indicated that ORS 656.005(6) defines a “claim” as a “written request for compensation from a
subject worker or someone on the worker’s behalf, or any compensable injury of which a subject
employer has notice or knowledge,” and that ORS 656.005(8) provides the definition of
compensation, which includes “medical services.”

Applying this information, the Board concluded that, for purposes of ORS 656.325(1)(e), “a
denial of compensability” included denials of medical services. Under such circumstances, the
Board determined that the claimant was entitled to a WRME based on the medical services
denial.

A dissenting opinion agreed with the ALJ that there is no entitlement to a WRME for
medical services disputes because ORS 656.325(1)(e) makes no reference to ORS
656.245(1)(a), the statute governing medical services claims. Moreover, the dissent disagreed
with the majority that “compensability” and “compensation” are synonymous. Reasoning that
claimant’s request for administrative review of the disapproval of the proposed surgery was not
a denial of compensability, the dissent would have found that the WRME eligibility criteria were
not met.

Sara A. Brown, 76 Van Natta 719 (December 3, 2024). Analyzing ORS 656.325(1)(e)
and OAR 436-060-0147(1)(b), the Board held that a worker was not entitled to a worker-
requested medical examination (WRME) because the attending physician at the time of the
worker's WRME request had concurred with an independent medical examination (IME) report
on which the carrier’s denial of the worker’s claim for a concussion was based. In reaching its
conclusion, the Board explained that although the attending physician had not agreed with the
IME report’s conclusions regarding an unclaimed PTSD condition, he concurred with the portion
of the IME report on which the denial was based — the portion concerning the claimed
concussion condition.

A dissenting opinion agreed with the majority’s determination concerning the identity of
the attending physician, but did not consider that physician to have concurred with the IME
report. Noting that the attending physician had provided comments clarifying his concurrence
with the IME, the dissent did not interpret the attending physician’s response as agreement with
the IME report. Consequently, asserting that the attending physician had not concurred with the
IME report, the dissent would have concluded that the worker was entitled to a WRME.
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Bret V. Barton, 76 Van Natta 457 (August 8, 2024) (En Banc). Applying ORS
183.482(3)(a), the Board denied the carrier’s motion to stay enforcement of a Board order that
found that the claimant was entitled to a worker requested medical examination (WRME). The
Board explained that, even assuming that the carrier’s petition for judicial review of that decision
presented a colorable claim of error, the carrier had not shown that irreparable injury probably
would result if the stay was denied, as required under ORS 183.482(3)(a).

OWN MOTION

Noel Garcia, 76 Van Natta 413 (July 16, 2024). In an Own Motion Order, the Board
held that a carrier had unreasonably delayed the closure of the claimant’s new or omitted
medical condition claim because it closed the claim 30 days after receiving an attending
physician’s medically stationary/impairment findings report and 22 days after the carrier had
closed the claimant’s worsened condition claim based on the same report. The Board
acknowledged that the carrier’s 30-day delay in closing the new or omitted medical condition
claim was not as extensive as other cases where it had found a carrier’s delay to have been
unreasonable. See e.g., Rafael Corona-Gambino, 75 Van Natta 632 (2023); Rigoberto
Gonzalez-Hernandez, 71 Van Natta 596 (2019); Billy J. Arms, 59 Van Natta 2927 (2007).
Furthermore, the Board noted that, when a carrier had explained that its delay in closing a claim
was due to the complexity of several conditions, medical reports questioning the validity of the
claimant’s impairment findings, and the need to further investigate the claim, the carrier’s delay
was not found unreasonable. See Joseph P. Hapka, 61 Van Natta 1148 (2009).

Nevertheless, despite the carrier’s less extensive delay in closing the new or omitted
medical condition claim, the Board observed that its closure notice had issued three weeks after
its closure of the claimant’s worsened condition claim. Reasoning that both claim closures were
based on the same attending physician report and finding no indication that the carrier had
sought clarification of the claimant’s impairment or engaged in any further investigation, the
Board concluded that the carrier’'s 30-day delay in closing the new or omitted medical condition
claim was unreasonable. However, under such circumstances, rather than a 25 percent
penalty, the Board assessed a 15 percent penalty.

DEATH BENEFITS

YRC Worldwide, Inc. v. Corrigan, DCD, 333 Or App 751 (July 10, 2024). Analyzing a
former version of ORS 656.005(2)(b)(A), the court reversed the Board’s order in Maribeth T.
Corrigan, DCD, 73 Van Natta 1047 (2021), which determined that an estranged husband was
entitled to survivor benefits concerning his wife’s compensable death. In deciding that the
husband was entitled to benefits, the Board found that he and his wife had lived “separate and
apart” for less than one year before her fatal injury and, therefore, the “living in a state of
abandonment for more than one year at the time of the injury” exception for survivor benefits
under the statute had not been met.

After reviewing the statute’s evolution, as well as Washington court decisions, which
involved similar statutory language, the court held that the phrase “living in a state of
abandonment for more than one year at the time of the injury or subsequently” as used in the
statute’s first sentence refers to circumstances in which the parties have, through their conduct,
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forsaken the marriage for a period of more than a year. The court explained that relevant
considerations in making a “state of abandonment” determination include the filing of a
separation petition, financial interdependence, and (possibly most significantly) a separate
domicile. Nevertheless, the court concluded that a statement in the second sentence of the
statute — “[a] spouse who has lived separate and apart from the worker for a period of two years
* * * is considered living in a state of abandonment” -- is not a prerequisite for proving that the
parties lived “in a state of abandonment” for more than one year.

Applying its reasoning to the case at hand, the court reasoned that the Board order had
looked only to whether the parties were living separate and apart and had not engaged in the
broader inquiry contemplated by ORS 656.005(2)(b)(A) as to whether the parties had, through
conduct, demonstrated an intent to forsake their marital obligations for a period of more than
one year. Consequently, the court reversed and remanded to the Board for reconsideration.

PERMANENT DISABILITY

Eugene Walters, 77 Van Natta 102 (February 24, 2025); Steven G. Hall,
77 Van Natta 114 (February 24, 2025). On remand from the Court of Appeals, the Board
modified those portions of its previous orders that affirmed Orders on Reconsideration that
apportioned permanent partial disability (PPD) awards between accepted conditions and
denied, noncompensable conditions. In both cases, the physicians’ opinions attributed 10
percent of the claimants’ impairment findings to the accepted conditions and 90 percent to
denied conditions.

On remand, citing ORS 656.214(1)(a) and Johnson v. SAIF, 369 Or 579 (2022), the Board
reiterated that if a worker’s impairment is due in material part to the compensable injury, the
worker is entitled to the full measure of the total impairment, without apportionment, including
that portion attributed to noncompensable conditions. Applying that legal principle under the
particular circumstances of these cases, the Board concluded that the claimants’ impairment
findings were caused in material part by the compensable conditions and, therefore, that the
claimants were entitled to the full measure of their total impairment without apportionment.

In Walters, Member Ogawa dissented. She disagreed with the majority opinion’s
conclusion that claimant’s impairment was due in material part to the accepted condition when
only 10 percent of it was attributable to that condition. Reasoning that the medical opinion
regarding the impairment findings indicated that the impairment attributable to the accepted
condition was “minimal,” the dissent concluded that it did not establish that the impairment was
due in material part to the compensable injury. Consequently, the dissenting opinion would not
have awarded the full measure of impairment in this particular case.

In Hall, Member Curey dissented, reasoning that 10 percent did not constitute a “material
contributing cause.” In addition, the dissent encouraged the court to reconsider its decision not
to recognize an exception that would allow for the apportionment of impairment when a portion
of the impairment was attributable to a denied condition. Alternatively, the dissent
recommended that the legislature create such an exception.

Inemesit N. Okon, 76 Van Natta 738 (December 9, 2024). The Board held that the
worker was not entitled to permanent disability benefits because the unambiguous findings of

12


https://www.oregon.gov/wcb/Orders/2025/remand/feb/1403086m.pdf
https://www.oregon.gov/wcb/Orders/2025/remand/feb/1404380i.pdf
https://www.oregon.gov/wcb/Orders/2024/review/dec/2305542.pdf

the medical arbiter were appropriately used to rate her permanent impairment. The Board
explained that under OAR 436-035-0007(5)(b), the medical arbiter’s findings are used to rate
impairment unless a preponderance of medical evidence establishes that the attending
physician’s findings are more accurate. It further explained that it is not free to disregard a
medical arbiter’'s unambiguous findings. The Board concluded that because the medical arbiter
panel unambiguously determined that the range of motion (ROM) findings were not related to
the accepted condition, the arbiter panel’s findings were appropriately used to determine the
worker’s permanent disability benefits.

A dissenting opinion would have concluded that the medical arbiter panel’s findings were
ambiguous because the panel did not explain why the ROM findings were not due to the
accepted conditions. The dissent further concluded that the attending physician’s impairment
findings were more accurate and should have been used to rate the worker’s impairment.
Based on the attending physician’s findings, the dissent would have awarded permanent
disability benefits.

HEARING PROCEDURE

Christopher J. Smith, 77 Van Natta 437 (September 8, 2025). The Board concluded that
an ALJ did not abuse their discretion in admitting a physician’s rebuttal report. In reaching this
conclusion, the Board found that the rebuttal report addressed the carrier’'s combined condition
“major contributing cause” defense. Because the record was left open for the carrier to obtain
such a report addressing its burden to prove that the otherwise compensable injury was not the
major contributing cause of the claimant’s disability or need for treatment, the ALJ did not abuse
their discretion.

Anush Forouhar, 77 Van Natta 145 (March 4, 2025). The Board affirmed an
Administrative Law Judge’s (ALJ) order that declined to issue subpoenas for phone and text
message records. Reviewing the ALJ’s order for abuse of discretion, the Board cited ORS
656.283(6), stating that an ALJ is not bound by common law or statutory rules of evidence and
may conduct a hearing in any manner that will achieve substantial justice. In this particular case,
the Board upheld the ALJ’s decision not to issue subpoenas for phone and text message
records that were not relevant to the medical causation issue before the ALJ and the Board.
See Diana L. Flanders, 64 Van Natta 313, 314 (2012).

Collin Stringer, 76 Van Natta 462 (August 12, 2024). Applying OAR
438-005-0035(5), OAR 438-006-0031(2), and OAR 438-006-0036(2), the Board found no abuse
of discretion in the ALJ’s decisions to allow the carrier to amend its denial to include an
“‘encompassed condition” defense before written closing arguments and to admit the amended
denial into the record. Moreover, the Board upheld the carrier’'s amended denial, concluding
that the claimed conditions were not “new” or “omitted” for purposes of ORS 656.267(1).
Specifically, the Board concluded that the persuasive medical evidence established that the
claimed “status post right ankle total ankle arthroplasty” and “status post right calcaneal
osteotomy” were encompassed within the previously accepted arthritis and fracture conditions.
In addition, the Board declined to assess a penalty under ORS 656.262(11)(a) for unreasonable
claim processing because the carrier was entitled to maintain its denial for the ALJ’s
determination regarding the persuasiveness of the medical evidence concerning whether the
claims were for medical procedures or conditions.

Member Ceja concurred in part and dissented in part. He agreed with
the majority’s conclusion regarding the ALJ’s procedural and evidentiary rulings. However, he
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disagreed that the record established that the claimed conditions were “encompassed” within
the previously accepted arthritis and fracture conditions. Further, Member Ceja would have
found that the carrier’s denial was unreasonable because it did not seek further clarification from
a physician regarding whether the claim was for conditions or medical procedures.

REMAND TO ALJ

Lana McMichael, 76 Van Natta 335 (June 12, 2024). Applying ORS 656.295(5), the
Board held that claimant’s submission of post-hearing surgical reports established a compelling
reason to remand the case to the Hearings Division for the admission of additional evidence and
further proceedings. The Board found that the post-hearing surgical reports, which concerned
whether a prior Sl joint fusion surgery was successful, were not obtainable at the time of the
hearing with due diligence, and were reasonably likely to affect the outcome of the case. The
Board explained that the carrier’s denial was supported by medical opinions that were premised
on a conclusion that claimant’s prior Sl joint fusion had been successful. However, the
subsequent surgical reports indicated that the prior fusion had failed. Given the new information
concerning the prior surgery, the Board concluded that the post-hearing surgical reports were
likely to change the ALJ’s evaluation of the medical opinions and the outcome of the case.
Thus, the Board found a compelling reason to remand the case and vacated the ALJ’s order
with instructions to conduct further proceedings giving consideration to the newly submitted
surgical reports.

ATTORNEY FEES — Entitlement

Frank A. Fasciana, 77 Van Natta 579 (September 30, 2025). The Board found that the
claimant’s attorney was entitled to an attorney fee under ORS 656.383(1), but not under ORS
656.262(11)(a) or ORS 656.268(6)(c).

Citing Loren L. Boll, 58 Van Natta 3115, 3119 (2006), recons, 59 Van
Natta 56 (2007), the Board found that, because the Order on Reconsideration did not award
additional compensation, the claimant’s attorney was not entitled to 10 percent out-of-
compensation fees under ORS 656.286(6)(c). Finding that there was no additional
compensation due, the Board found that the carrier did not unreasonably delay or refuse to pay
compensation. Therefore, no fee under ORS 656.262(11)(a) was awardable.

The Board also found that, because the claimant’s attorney was instrumental in
overturning the Notice of Closure and additional temporary disability benefits were paid after the
reconsideration order, but before the ALJ’s order, an assessed fee under ORS 656.383(1) was
awardable. In reaching that conclusion, the Board distinguished Brandon E. Lamb, 75 Van Natta
167 (2023), John C. Cole, 74 Van Natta 692 (2022), and Robert L. Stanley, 74 Van Natta 359
(2022), where temporary disability benefits were not due as a result of reconsideration
proceedings.

Melinda S. Griffin, 76 Van Natta 486 (September 3, 2024) (en banc). Analyzing ORS
656.383(1), the Board held that the claimant’s counsel was entitled to an assessed attorney fee
under ORS 656.383(1) for services at a reconsideration proceeding because the record
established that the claimant’s attorney was instrumental in obtaining additional temporary
disability benefits awarded by the reconsideration order. In reaching its decision, the Board
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acknowledged that the specific amount of the worker’s additional temporary disability benefits
was a claim processing matter that had yet to be determined. However, the Board concluded
that the worker’s counsel was, nevertheless, instrumental in obtaining an Order on
Reconsideration that had awarded additional temporary disability benefits. In addition, citing
Taylor v. SAIF, 329 Or App 135 (2023), and Peabody v. SAIF, 326 Or App 132 (2023), the
Board awarded an assessed attorney fee for subsequent work at the hearing level and on Board
review litigating the ORS 656.383(1) attorney fee issue.

Member Ousey concurred to provide additional authority for the claimant’s counsel’s
entitlement to an attorney fee for subsequent work at the hearing level and on Board review
litigating the attorney fee issue. Citing Shearer’s Foods v. Hoffnagle, 363 Or 147 (2018) and
TriMet v. Aizawa, 362 Or 1 (2017), he explained that absent an indication from the legislature to
the contrary, a party who is entitled to recover an attorney fee incurred in litigating the merits of
a fee-generating claim is entitled to an attorney fee for litigating the amount of the resulting
award. Member Ousey noted that ORS 656.383(1) contains no indication that the legislature
intended to depart from this general rule.

Members Curey and Ogawa concurred in part and dissented in part. They agreed that
the claimant’s counsel was entitled to an ORS 656.383(1) attorney fee for services at the
reconsideration proceeding. However, they disagreed that an ORS 656.383(1) attorney fee was
awardable for services at the hearing level and on Board review. They noted that ORS
656.383(1) applies to services performed in obtaining additional temporary disability benefits
before a hearing, not services at the hearing level and on review for litigating an attorney fee
issue. In addition, Members Curey and Ogawa distinguished Taylor and Peabody because
those cases pertained to ORS 656.386(1), not ORS 656.383(1).

Mekayla N. Dancingbear, 76 Van Natta 507 (September 5, 2024). On remand from
the court, the Board held that the claimant’s attorney was entitled to an assessed attorney fee
under ORS 656.383(1) because the record established that the claimant’s counsel was
instrumental in obtaining temporary disability benefits at a reconsideration proceeding. In
reaching its conclusion, the Board acknowledged that the Order on Reconsideration, which
granted additional temporary disability benefits, also suspended the worker’s benefits for not
attending a medical arbiter examination. Nonetheless, emphasizing that the reconsideration
order had explicitly determined that the worker was entitled to benefits, the Board concluded
that the eligibility requirements for an attorney fee award under ORS 656.383(1) had been
satisfied.

Finally, relying on its decision in Melinda S. Griffin, 76 Van Natta 486 (2024)
(summarized above), the Board awarded an assessed attorney fee for the claimant’s counsel’s
services litigating the ORS 656.383(1) issue at the hearing level, on Board review, and on
remand.

Members Curey concurred with the outcome of the case based on the Board’s decision in
Griffin and the principles of stare decisis. However, citing her dissenting/concurring opinion in
Griffin, she reiterated that she did not believe that ORS 656.383(1) provides a basis for an
assessed attorney fee for subsequent work performed in litigating the ORS 656.383(1) attorney
fee issue.
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ATTORNEY FEES — AMOUNT

Acuna v. SAIF, 346 Or App 29 (December 24, 2025). Applying ORS 656.382(3) and
OAR 438-015-0010(4), the Court of Appeals reversed the Board’s decision in Mark Acuna, 75
Van Natta 407 (2023), to award a $7,000 attorney fee for the claimant’s counsel’s services on
Board review regarding a discovery penalty issue. Emphasizing that the statute requires a
“reasonable” fee, the court held that the Board’s explanation for reducing the claimant’s
attorney’s hours was not based on substantial reason because the Board did not articulate how
the attorney fee factors weighed in its conclusion to reduce those hours.

PENALTIES

Hipolito Coria, 77 Van Natta 311 (June 30, 2025). On remand from the Oregon
Supreme Court, the Board held that a penalty and attorney fee were warranted under ORS
656.262(11)(a) for the carrier's unreasonable cessation of the claimant’s temporary disability
(TTD) benefits.

The Board explained that the claimant has the burden to prove that he is entitled to a
penalty under ORS 656.262(11)(a). The Board stated that the carrier’s decision to unilaterally
terminate the claimant’s TTD benefits for violation of a work rule or other disciplinary reasons
was unreasonable because the only basis for its assertion at the time was its own letter notifying
the claimant that the employer had informed it that his employment had been terminated for
violation of a work rule or other disciplinary reason. Therefore, the Board concluded that the
carrier did not have a legitimate doubt regarding its obligation to pay benefits and that the
claimant met his burden of proof under ORS 656.262(11)(a).

The Board awarded an attorney fee under ORS 656.382(3) for services regarding the
penalty issue at the Court of Appeals because the carrier raised the claimant’s entitlement to a
penalty at that level. However, because the carrier did not raise the penalty issue before the
Supreme Court or on remand, the claimant’s attorney was not entitled to an attorney fee under
ORS 656.382(3) at those levels, but instead, under ORS 656.262(11)(a).

Member Ousey specially concurred, stating that he did not believe that the claimant also
has the burden to establish that the carrier did not have a legitimate doubt as to its liability in
unreasonably refusing to pay compensation. He stated that “legitimate doubt” does not appear
in ORS 656.262(11)(a), and there are no cases in which it was the worker’s burden to prove that
the insurer lacked legitimate doubt. He stated that it was the claimant’s burden to prove that the
carrier unreasonably delayed or unreasonably refused to pay compensation, but not to prove
the absence of legitimate doubt.

Nataliya Shmigel, 76 Van Natta 528 (September 6, 2024). Applying OAR 436-030-
0034(1)(a), the Board held that penalties and attorney fees were awardable for unreasonable
claim closure when the carrier did not strictly comply with the rule and the language of the rule
was unambiguous. In reaching this conclusion, the Board noted that the Order on
Reconsideration determined that the claim closure was premature because the carrier did not
strictly comply with the requirements of the rule. Specifically, the carrier’s letters did not inform
the claimant that her claim would be closed unless within 14 days from the date of the letters
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that treatment had resumed by attending an existing appointment or scheduling a new
appointment. See OAR 436-030-0034(1)(a)(C)(i), (ii). Under such circumstances, the Board
reasoned that, because the unambiguous language of the rule required the carrier to include
specific information in the notice to claimant, it did not have a legitimate doubt when it did not
include that required information.

Member Curey dissented. She found that the claimant did not seek authorized
treatment or respond to either of the carrier’s letters, which provided the carrier with a legitimate
doubt regarding its duty to close the claim. In addition, she noted that the Order on
Reconsideration had determined that the claim closure was premature because the employer
did not strictly comply with OAR 436-030-0034(1). However, she would have found that the
language of the rule was ambiguous because it did not describe specific or exacting procedures
by which the carrier was to close the claim and, thus, strict compliance was not required.
Moreover, to the extent that the carrier’s letters outline the claimant’s obligations to establish
care with an authorized provider or confirm that she was unable to treat, she would find that
those letters complied with the rule’s general requirements.

Trever Cooley, 76 Van Natta 565 (October 2, 2024). Applying SAIF v. Traner, 273 Or
App 310 (2015), Samuel Goodwin Il, 72 Van Natta 508 (2020), and Stanley T. Castle, 67 Van
Natta 2055 (2015), the Board held that the claimant’s counsel was entitled to an assessed
attorney fee award under ORS 656.262(11)(a) for successfully defending a penalty issue raised
by the carrier on reconsideration at the hearing level.

Member Ceja concurred to note that he would have included ORS 656.382(3) as an
additional basis for awarding an assessed attorney fee for the claimant’s successful defense of
the penalty issue raised in the carrier’s request for reconsideration at the hearing level. In doing
so0, he relied on a case in which the Board awarded an ORS 656.382(3) attorney fee for the
claimant’s successful defense of a penalty issue raised by the carrier in a request for
reconsideration on Board review. See Octavio Negrete, 69 Van Natta 317, 320 (2017).

James D. Hibbs, 76 Van Natta 434 (July 31, 2024). Applying ORS 656.262(11)(a) and
OAR 436-060-0150(4)(a)(F), the Board held that the carrier’s failure to pay claimant’s temporary
disability benefits within 14 days of the Notice of Closure was unreasonable. In reaching that
conclusion, the Board disagreed with the carrier’s contention that a penalty was not awardable
because a prior Administrative Law Judge had awarded a penalty involving the same period of
temporary disability benefits. Citing Beverly J. Hills-Wood, 58 Van Natta 1058 (2006), the Board
explained that the prior penalty was for the carrier’s failure to pay temporary disability benefits
as a result of a final litigation order, which effectively created separate “amounts then due.”
Accordingly, the Board assessed a penalty under ORS 656.262(11)(a).

Joseph Navalta Jr., 76 Van Natta 361 (June 24, 2024). Applying ORS 656.005(7)(a)
and ORS 656.266(1), the Board held that the claimant’s injury claim for a COVID-19 condition
was compensable. The Board found that the record established legal causation, medical
causation, that the claimant’s testimony was credible, and that the injury arose out of and
occurred in the course and scope of the claimant’s employment. But the Board declined to
award a penalty under ORS 656.262(11)(a) for an allegedly unreasonable denial. In reaching
that conclusion, the Board found that even though the carrier had obtained a physician’s opinion
that was later found to be inadmissible under ORS 656.310(2), the carrier had met its obligation
under OAR 436-060-0141(2)(b) to obtain an expert opinion before denying a COVID-19 claim.
The Board noted that the carrier also had a legitimate doubt as to its liability based on its
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investigation of the claim, including obtaining medical records and taking the claimant’s
deposition.

Member Ceja dissented regarding the penalty issue. He stated that the carrier’s denial
was unreasonable because the carrier based that denial on the opinion of an out-of-state
physician who had not treated or examined the claimant when it was well established that such
an opinion was inadmissible under ORS 656.310(2). Member Ceja stated that because the
carrier lacked any legal authority supporting the admissibility of the out-of-state physician’s
opinion, such an opinion could not have provided the carrier with a legitimate doubt as to its
liability from a legal standpoint at the time of the denial. Member Ceja also noted that the carrier
did not strictly comply with OAR 436-060-0141(2)(b), which required the carrier to obtain an
expert opinion in a COVID-19 case.

GOOD CAUSE — REQUESTS FOR HEARING

Andrew Burke, 77 Van Natta 494 (September 23, 2025). The Board affirmed an
administrative law judge’s (ALJ) order, which found that the claimant established good cause for
his untimely filed hearing request and set aside the employer’s denial. On review, the employer
contended that the Board lacked jurisdiction because the hearing request that was filed by the
claimant’s former attorney was invalid. Analyzing ORS 656.283(2) and Havi Group LP v. Fyock,
204 Or App 558 (2006), the Board found that, although the attorney-client relationship ended
before the claimant’s former attorney filed the hearing request, it was signed in the interest of,
for the benefit of, and on behalf of the claimant.

Finding the request for hearing valid, the Board distinguished Sekermestrovich v. SAIF,
280 Or App 723, 727 (1977), to conclude that the claimant had good cause for his untimely filed
hearing request. Unlike in Sekermestrovich, the claimant’s former attorney did not represent him
at the time of filing and was not acting within the scope of authority as the claimant’s attorney.
Therefore, the Board concluded that the court’s holding in that case did not preclude a finding of
good cause.

Sandra Ferrusca-Corona, 76 Van Natta 624 (October 15, 2024). Applying ORS
656.319(1)(b) and Goodwin v. NBC Universal Media — NBC Universal, 298 Or App 475 (2019),
the Board held that the record demonstrated good cause for the claimant’s untimely filed
hearing request. In so holding, the Board concluded that, viewing the record in the light most
favorable to the claimant, her failure
to file a timely hearing request was the result of a mistake, inadvertence, or excusable neglect
due to her confusion regarding the denial and the hearing request process. Further, the Board
determined that the mistake, inadvertence, or excusable neglect constituted good cause for the
untimely filed hearing request.

Turning to compensability, The Board applied ORS 656.266(1) and
ORS 656.802(2)(a) and concluded that the record established the compensability of the
claimant’s occupational disease claim. In doing so, the Board found the medical opinion of the
physician supporting compensability to be based on a sufficiently accurate history and
persuasive.
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Member Curey dissented because she disagreed with the majority’s conclusion that the
record established good cause for the claimant’s untimely filed hearing request. Specifically,
she would have concluded that although the record indicated that the claimant had some
confusion about the workers’ compensation process as a whole, it did not demonstrate that she
did not understand that she had 60 days to appeal the denial or that she did not know how to do
so. Under such circumstances, Member Curey would have concluded that the record did
not establish a reasonable excuse for the claimant’s untimely hearing request due to mistake,
inadvertence, or excusable neglect.

Lance Ford, 76 Van Natta 676 (November 5, 2024). Applying ORS 656.319(1)(b) and
Goodwin v. NBC Universal Media — NBC Universal, 298 Or App 475, 485 (2019), the Board
held that the record did not demonstrate “good cause” for the claimant’s untimely filed hearing
request.

In doing so, the Board noted that, unlike the claimant in Goodwin who
did not understand the deadline for a hearing request, the claimant in this case was aware that
he had only 60 days from the date of the denial to request a hearing. Thus, the Board stated
that his failure to request a hearing was not based on a mistaken understanding regarding the
hearing request deadline.

Further, the Board found that the claimant’s conduct after the appeal period expired was
not consistent with his contention that he was “too overwhelmed” to request a hearing. The
Board noted that, instead of exercising due diligence and requesting a hearing after his knee
surgeries, the claimant left for a vacation to Hawaii.

Additionally, the Board was not persuaded that any delay in requesting a hearing due to
his medical treatment and lack of legal representation supported a finding of excusable neglect,
surprise, inadvertence, or mistake. Consequently, the Board found that the claimant did not
establish “good cause” for his untimely hearing request. See ORS 656.319(1)(a).

Member Ceja dissented because he disagreed with the majority’s conclusion that the
claimant’s failure to timely request a hearing was not due to mistake, inadvertence, or excusable
neglect. In support of that conclusion, he cited the claimant’s mistaken belief that he was
required to obtain “proper medical evidence,” before requesting a hearing and his surgeries and
hospitalization before the hearing request deadline. Further, Member Ceja disagreed with the
majority’s reliance on the claimant’s activities after the hearing request deadline had passed.

TEMPORARY DISABILITY

Kiera L. Ervin, 77 Van Natta 646 (December 23, 2025). Analyzing the applicability clause
for the 2022 amendments that added ORS 656.268(16)(b), a new provision regarding
overpayment declarations, the Board determined that the amendments applied because the
claim existed on or arose after January 1, 2024, and the overpayment dispute had not been
finally determined before January 1, 2024. Applying ORS 656.268(16)(b), the Board held that
the carrier was prohibited from declaring an overpayment for that portion of the overpayment
that pertained to temporary disability compensation paid more than two years before the
carrier’s declaration, but not for the portion that pertained to temporary disability compensation
paid less than two years before the declaration. Accordingly, the Board remanded the
overpayment matter to the carrier for processing consistent with its order.
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Kiera L. Ervin, 77 Van Natta 653 (December 23, 2025). Applying the applicability clause
for the 2022 amendments that added ORS 656.268(1)(a), a new provision regarding retroactive
medically stationary date opinions, the Board determined that the amendments applied because
the claim existed on or arose after January 1, 2024, and the temporary disability dispute had not
been finally determined before January 1, 2024. Turning to ORS 656.268(1)(a), the Board held
that a physician’s medically stationary date opinion was not prohibited under the statute
because the physician’s August 2, 2021, opinion that the claimant’s conditions were medically
stationary as of August 2, 2021, was not retroactive. Therefore, the Board determined that the
claimant had not established error in the reconsideration process that found that her conditions
were medically stationary as of August 2, 2021.

Johnny A. Stacey, 77 Van Natta 425 (August 22, 2025). The Board affirmed an ALJ’s
order that authorized the self-insured employer’s offset for an alleged overpayment of temporary
disability benefits and declined to award penalties and attorney fees for allegedly unreasonable
claims processing. Applying Metro Rigging v. Tallent, 94 Or App 245, 248 (2008) and Nyla J.
Vanalstine, 67 Van Natta 510, 510 (2015), the Board found that the employer had met its
burden of proof in establishing sufficient evidence of the overpayment. The record included the
employer’s audit calculation, payment ledger, and testimony from the claims adjuster that the
claimant continued to receive temporary total disability payments after he had returned to
modified work. Additionally, the claimant did not provide rebuttal evidence.

The Board declined to award penalties and attorney fees for unreasonable claim
processing because it found that the employer was authorized to recover the overpayment and
there was no evidence that it had unreasonably delayed, refused to pay, or resisted payment of
compensation. See ORS 656.262(11); ORS 656.382(1).

Member Ousey dissented in part. While he agreed that no penalties or attorney fees were
awardable in this case, he disagreed that the self-insured employer had met its burden of proof
in establishing the overpayment. He would have found that the employer’s evidence did not
explain how the amount of the overpayment was calculated and that the inclusion of a
“TTD/TPD Calculator” was insufficient.

Kristian A. McLain, 77 Van Natta 237 (May 23, 2025). Analyzing OAR 436-060-
0030(1)(b), the Board held that the claimant was not entitled to additional temporary disability
benefits because the record did not establish that the employer incorrectly calculated his
temporary partial disability (TPD) rate at zero. The Board explained that the record did not
establish that the claimant’s post-injury wages as the sole proprietor of his own business were
less than his wages with the employer at the time of injury. ORS 656.212 (TPD payments are
based on “that proportion of the payments provided for [TTD] which the loss of wages bears to
the wage used to calculate [TTD]).

In reaching that conclusion, the Board distinguished Mir lliaifar, 57 Van Natta 1915 (2005),
aff’d 217 Or App 104 (2007), in which the worker’s post-injury wages as an independent
contractor working for someone else’s company did not include expenses paid to the company
for the use of the company’s vehicles. The Board explained that, unlike in lliaifar, the claimant
owned his own company, was the sole proprietor, and made payments for vehicles that he
owned. Accordingly, the Board concluded that the claimant’s gross business income was “actual
wages earned” under OAR 436-060-0030(1)(b).
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Laura Ayala, 77 Van Natta 185 (April 21, 2025), adh’d to on recons, 77 Van Natta
510 (September 25, 2025). Citing ORS 656.005(12)(b) and ORS 656.262(4)(g), the Board held
that the claimant was entitled to additional temporary disability benefits based on its
determination that a physician who treated claimant’s compensable injury was the attending
physician and authorized temporary disability benefits for that period. In reaching that
conclusion, the Board found that issue preclusion did not apply to the attending
physician/temporary disability issue. Referencing Kiltow v. SAIF, 271 Or App 471 (2015), the
Board explained that, although a prior Order on Reconsideration found that a different physician
was the claimant’s attending physician for a certain period, the issue preclusion doctrine did not
apply to the reconsideration order because the order had rescinded the closure notice as
premature and thus, did not bar another action or proceeding on the same transactional claim.

Terry W. Keffer, Jr., 76 Van Natta 780 (December 18, 2024). The Board concluded
that the carrier had incorrectly calculated the worker’s temporary disability rate, but declined to
award a penalty and related attorney fee for the incorrect calculation. Regarding the temporary
disability rate, the Board held that the worker’s sign-on bonus payments should have been
included in the calculation of his average weekly wage because the payments constituted
wages under ORS 656.005(27) and irregular wages under OAR 436-060-0005(19). The Board
explained that the statute defines wages as the money rate at which the service rendered is
recompensed under the contract of hiring in force at the time of the accident and the rule
defines irregular wages as a variable pay rate at which the service rendered is recompensed
under the contract of hiring in force at the time of the accident. The Board reasoned that
because the worker’s contract at hire provided that the sign-on bonuses would be paid at certain
intervals if he worked a certain number of hours and the worker had fulfilled those conditions,
the payments were part of the money rate at which his services were recompensed under his
contract, and thus, were wages for purposes of the statute. Further, the Board reasoned that
because the worker’s contract at hire provided that the bonuses would be paid at different times
and in different amounts, it provided for a variable pay rate at which the worker’s service was
recompensed. Thus, the Board concluded that the bonus payments were irregular wages under
the rule.

Turning to the penalty issue, the Board concluded that although the carrier had
incorrectly calculated the worker’s average weekly wage, it had not done so unreasonably. In
so concluding, the Board explained that no prior Board decisions had determined whether such
sign-on bonus payments should be included in the average weekly wage calculation and,
although administrative rules had previously provided guidance regarding the inclusion of bonus
payments, those rules had been changed or repealed. Accordingly, the Board declined to
award a penalty and related attorney fee.

Tharin W. Mace, 76 Van Natta 746 (December 13, 2024). The Board held that: (1) the
worker’s temporary disability benefits were improperly terminated because the record did not
establish that he was fired for the violation of a work rule; and (2) the carrier unreasonably
terminated the worker’s temporary disability.

In determining that the carrier had improperly terminated the worker’s temporary
disability benefits under ORS 656.325(5)(b), the Board reasoned that although there was
inconsistent testimony about whether the worker was terminated for a gun incident in violation of
the employer’s policy against guns in the workplace, the record as a whole established that he
was terminated before that incident.
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Additionally, the Board awarded a ORS 656.262(11) penalty and attorney fee for the
carrier’s unreasonable termination of the worker’s temporary disability benefits. In doing so, the
Board concluded that the information the carrier had at the time of the temporary disability
termination did not support the employer’s assertion that the worker was fired for violating a
work rule. Under such circumstances, the Board held that the carrier did not have a legitimate
doubt regarding it liability for temporary disability benefits.

JURISDICTION (WCD VS. WCB)

Hibbs v. Sedgwick CMS, 340 Or App 421 (May 14, 2025). The court affirmed a Board
order that transferred the claimant’s penalty request under ORS 656.262(11)(a) to the director.
The court analyzed the director’s authority to impose penalties for a medical services dispute
when the parties had a separate, unrelated matter pending before the Board’s Hearings
Division.

Citing ORS 656.704(3) and Mantle v. SAIF, 330 Or App 8 (2024), the court reiterated that
the underlying medical services dispute was not a “matter concerning a claim” and, therefore,
appropriately before the director. Applying Icenhower v. SAIF, 180 Or App 297 (2002), the court
concluded that jurisdiction of the ORS 656.262(11)(a) penalty request lay with the director
where, at the outset, jurisdiction over the medical services dispute properly lay with the director
and the subsequent narrowing of issues did not relieve the director of jurisdiction once
established. The court explained that this result was consistent with the legislative history of
ORS 656.262(11)(a), as reviewed in Icenhower, which reflect a legislative intent to prevent the
hearings process from becoming “clogged up with ‘penalty only’ issues.”

Accordingly, the court affirmed the Board’s order that the jurisdiction of a penalty request
under ORS 656.262(11)(a) properly lay with the originating jurisdiction in the underlying matter.

Hibbs v. Sedgwick CMS, 340 Or App 431 (May 14, 2025). The court affirmed a Board
order that transferred the claimant’s hearing request to the director regarding an allegedly
improperly requested independent medical examination by the carrier under ORS 656.325(1)(a)
and related penalties and attorney fees. Analyzing ORS 656.325(6), the court determined
whether disputes arising under ORS 656.325 that do not involve “matters concerning a claim”
are under the authority of the director or the Board. Applying the principles of statutory
construction, the court concluded that the text and context of ORS 656.325(6) directs “matters
concerning a claim” to the Board and “matters not concerning a claim” to the director, as
dictated by ORS 656.283(1) and ORS 656.704. Because the dispute did not involve a matter
concerning a claim, the court affirmed the Board’s order.

Bill Cleary, 77 Van Natta 482 (September 17, 2025). Analyzing ORS 656.260(7) and
OAR 436-010-0008(1)(e), the Board vacated an ALJ’s order that determined that WCB had
jurisdiction over a medical services dispute and set aside the carrier’s alleged de facto denial of
the claimant’s surgery request for his accepted medical conditions. The Board found that the
director had exclusive jurisdiction over managed care organization (MCO)-related disputes. In
Cleary, the claims administrator did not send preauthorization for the claimant’s surgery to the
MCO, the claimant had not requested review through the MCO'’s internal process, and the
director had not reviewed the dispute before the claimant filed a hearing request. Because the
MCO and director had not yet reviewed the dispute, the Board dismissed the claimant’s request
for hearing for lack of jurisdiction.
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Member Ousey dissented. He expressed concern that the Board’s dismissal, in addition to
the Medical Resolution Team’s dismissal of the claimant’s request for administrative review,
would leave the claimant without a remedy for the claim administrator’'s and MCQO'’s failure to
process the claimant’s surgery request.

TIMELY NOTICE OF INJURY

David B. Miller, 77 Van Natta 349 (June 30, 2025). Applying ORS 656.265(1) and ORS
656.310(1)(a), the Board found that the claimant gave timely notice of a work injury and that the
claim was timely filed. The Board deferred to the ALJ’s demeanor-based credibility finding in
determining that, despite the employer not recollecting nor having a record of the injury, the
claimant persuasively testified that he had immediately notified the employer of his right
shoulder injury. Citing ORS 656.310(1)(a), the Board was not persuaded that the employer had
overcome the presumption that the claimant provided timely notice of the work injury.

Turning to compensability, the Board relied on the only physician opinion in the record,
which supported that the work event was a material contributing cause of the claimant’s
disability or need for treatment. As there was no persuasive medical evidence contradicting the
physician’s opinion, the Board found that the injury claim was compensable.

Member Ogawa dissented. She disagreed that timely “claim filing” was at issue because
the claimant filed his claim within one year of the date of injury. She concluded that because the
claim was filed timely, ORS 656.265(4) and ORS 656.310(1)(a), in turn, would not apply. She
stated that, instead, timely notice of the injury was at issue. Because she found that the
claimant’s testimony was inconsistent with the record, she would have concluded that the
claimant did not provide timely notice of the work event.

Additionally, she would have found that the claimant’s testimony regarding the work

event was not supported by the record and that the physician’s opinion was insufficient to
support compensability.
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