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History of the Medical Arbiter Program and the
reconsideration process

The 1990s: Solving a problem in the Oregon workers’ compensation
system

Creating a Medical Arbiter Program would:

* Resolve disputes quicker

* Create an appeal process ensuring workers received benefits with
little to no litigation

e Put an end to the “dueling doctor” syndrome

The Medical Arbiter Program is a process committed to the impartial

evaluation of residual impairment related to Oregon injured workers.




What is reconsideration?

The Workers’ Compensation
Division’s (WCD) ARU handles
requests for reconsideration.

The order on reconsideration
can be appealed to the
Workers” Compensation Board
Hearings Division.

An administrative process for
the review of disputed claim
closures.

The ARU issues a legally binding
order that references the
arbiter physician’s exam.



When is a medical arbiter examination scheduled?

A worker’s claim has closed and either
the insurer or worker has requested
reconsideration of impairment
findings.




What are the steps to scheduling an exam?
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What are some challenges faced when scheduling a
medical arbiter exam?

* Location * Impartial physician
* Language barriers * Time frames
* Weather e Suspensions

e Specialty needs




Medical arbiter exam objectives

To provide an impartial
and comprehensive
evaluation

To help the department
resolve disputes

To report findings of
impairment in accordance
with the disability rating
standards (OAR 436-035).




The medical arbiter examination

The medical arbiter evaluation is a highly focused exam
directed at a specific body area or body system.

The findings upon examination must be observable,
measurable, and reproducible.

The medical arbiter is a neutral party who conducts an
exam that must be objective and impartial.




The medical arbiter exam (cont.)

Arbiter physicians must limit their evaluation to
obtaining physical findings and making an opinion
whether those reflect permanent impairment.

The arbiter physician must provide impairment
findings in accordance with the disability rating
standards (OAR 436-035).




After the medical arbiter examination: now what?

The order on
The ARU issues a legally reconsideration can be
binding order. appealed to the Workers’
Compensation Board.

The medical arbiter
submits their report to
the ARU.




Workers” Compensation
Dispute Resolution Processes
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Overview

} Workers” Compensation Division (WCD)
} Workers’ Compensation Board (WCB)

} Administrative review, hearings, board/director review, appeals

III

} Which disputes go where — it’s not “one size fits al




Disclaimers

Specific to Lots of

Oregon

Very high level exceptions!




Workers’ compensation system participants

* Worker and employer

* |[nsurance carrier, service company

H , : C .
= EAS * Medical providers, managed care organization

* Attorneys

PN * Department of Consumer and Business Services
(DCBS), WCD, WCB, and ombuds offices

* Court of Appeals, Supreme Court




Workers’ Compensation Flowchart

{This is an overview. Some programs and processes are not covered. )
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* Some compensation is stayed (not paid) during
appeal (see ORS 856.313)




Disputes

Coverage

Compensability

Responsibility

Classification

New or omitted condition

Time loss — authorization, rate

Claims processing penalties

Attorney fees

Managed care

Medical services — fees,
causation, appropriateness

Expense reimbursement

Claim closure — extent of
permanent partial disability
(PPD)

Vocational assistance

Aggravation

Board’s own motion



Which road
goes
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Ombuds offices

Ombuds for Oregon Workers

* Independent advocate for workers by helping them understand their rights,
benefits, protections, and responsibilities within the workers’ compensation
system and workplace safety and health laws and rules.

Small Business Ombudsman

* Independent advocate for small businesses, entrepreneurs, and the
professional advisers who serve them.

* Premium calculation, audit disputes, coverage questions, claims, and policy
provisions.

e Qutreach and education.




Workers” Compensation Division

WCD

 Administer, regulate, and enforce the workers’ compensation law
* Administrative dispute resolution

We ensure an equitable
workers’ compensation
system for all.




Workers” Compensation Board

Provide timely and
impartial resolution of
disputes arising under
Oregon Workers’
Compensation Law and
the Oregon Safe
Employment Act.




WCB process
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WCD process
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Administrative review

* Must request administrative review before requesting a hearing.
* Parties do not need to be represented by an attorney.

* Review is conducted by staff members who are not judges.

* The record is developed at administrative review.

* WCD units
» Medical Resolution Team (MRT)
> Sanctions
» Employment Services Team (EST)
> Appellate Review Unit (ARU)




WCD process
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Which disputes go where?

“I[M]atters in which a worker’s right
to receive compensation, or the
amount thereof, are directly in
issue.” ORS 656.704(3)(a).

Matters “other than” matters
concerning a claim.




Workers” Compensation Board

Matters concerning a claim

Timeliness of
notice of
accident

Time loss

{ Entitlement, rate

Course and
scope

Compensability

J

|

Initial claim,
new/omitted
condition,
aggravation

J/

Medical
services

j
Causation
J
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Workers” Compensation Division (the ‘director’)

Matters other than matters concerning a claim

Medical services —
appropriateness

4

Medical fees

Penalties

Vocational
assistance




Other types of matters — hybrid process

Designation of
paying agent

J

Claim
classification

Reconsideration
of claim closure

J

Noncomplying
employer and
subjectivity

determinations )

Civil penalties
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Settlement

Alternative
dispute Mediation
resolution

Claim disposition Disputed claim

agreement (CDA) settlement (DCS) Sl




Disputes flowchart
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After aggravation
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i i ,

WCB Hearings
Division.
Appeal final order
within 60 (Note 4).

WCB Hearings Division.
Appeal proposed order within
30 days to WCD (Note 3).

ight ire, A t. L . .
ng inss::eprlre g;,Z?triZZn (usually based on disability, classify a claim as
recommends for or compromise compensability or temporary disabling. Appeal
against reopening and release responsibility disability rate, within 60 days.
voluntarily reopené non-medical grqun_ds). Appeal failure to process,
a claim, or worker benefits. within B0 days. etc.).
appeals carrier's
closure.
WCD Appellate
Review Unit.
Appeal within 30
days.
!
WCB Hearings Division. :
Appeal within 30 days.
e omimommimimimimam Causation issues
(Note 2)
4
Workers' Compensation Board
[board members]
Appeal within 30 days.
(Notes 1 and 6)
b
Court of Appeals
Appeal within 30 days (Note 5).
The====-- and--==== lines indicate potential path of process.

Updated 9/7/21

Notes: This flowchart depicts the most common dispute types. It omits
many details. Time frames given are those from statute or rule; exceptions
where additional time is allowed are not shown. Lines show dispute
progression, not necessarily paperwork flow. Flowcharts in the claims
processing chapter and the return-to-work chapter provide additional
information.

Note 1: The board will consider an own-motion claim only after the
condition is determined compensable by agreement or litigation.

Note 2: WCB Hearings Division decides any causation issues in a medical
dispute; if decided in worker's favor, the Medical Resolution Team then
decides the medical aspect of the dispute.

Note 3: Appeal is to WCD. The director issues a final order that's
appealable within 80 days to the Court of Appeals.

Note 4: The judge issues a final order. If there are also issues concerning
a claim at hearing, appeal is to the board within 30 days.

Note 5: Court of Appeals decisions may be reviewed by the Oregon
Supreme Court, but the high court's review is discretionary.

Note 6: Alternatively, the mediating administrative law judge may approve
a CDA. Only CDA disapprovals are appealable to the courts.



Reminders

|II

 |t's not “one size fits al

* There are lots of exceptions

 Each process has different rules, requirements,
and time frames
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Workers' Compensation Board

Our mission is to provide timely and impartial resolution of disputes arising under Oregon Workers' Compensation Law and the Oregon Safe Employment Act.
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https://www.oregon.gov/wcb/pages/index.aspx
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Workers Resources
Reporting an injury and filing a claim Order compliance poster Insurers information Elecironic Data Interchange (EDI}
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and enrollment

wcd.oregon.gov




Questions?

Cathy Ostrand-Ponsioen
cathy.ostrand-ponsioen@dcbs.oregon.gov
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